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An overview is presented of litigation in which 
courts have interpreted educational employees 1 rights to 
nondiscriminatory treatment and employers 1 obligations to ensure 
equal employment opportunities. Because of the range, volume, and 
complexity b£ the litigation in this area, the intent is to identify 
applicable legal principles rather than to present a comprehensive 
analysis of all recent cases. The first part covers protections 
against racial discrimination in hiring^ promotion f and 30b 
assignment based on Title VII of the eivii Rights Act of 1964. Issues 
arising from affirmative action and reverse discrimination are also 
discussed. The second part discusses sex discrimination suits 
pertaining to conditions of employment, pregnancy-related policies, 
discrepancies in compensation, unequal retirement benefits, and 
sexual harassment. Remaining sections discuss claims of 
discrimination based on national origin, religious discrimination, 
handicap discrimination, and age discrimination. At the conclusion, 
guidelines for avoiding discrimination suits are provided by means of 
10 questions which, if they can be answered affirmatively, will 
improve a school board's chances of avoiding legal liability in its 
employment policies and practices. (TE) 
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Discrimination in Employment 

Martha M. McCarthy 
In : Legal ^9 sues in Public Employment . 

JosephTeckham and Perry A. Zirkel, Editors 
Phi Del*- a Kcppa, Ploomington, Indiana 
1983 

Public cmpjoymcrit has hot been immune to the problem of 
discrimihatibri against various segments of our citizenry. Indeed, a 
substantial portion of-ed— ationa! employment litigation pertains' to 
allegations of unlawful [ (iisenmina^ti^ . Decisions regarding hiring, prb- 
motidri, arid a host of other c ncerns ^have generated charges that in- 
dividuals have been disc-imjr^ted against because of inherent traits 
rather than because of their qualifications and abilities. 

This chapter provides an ovcrv ew of litigiifon in which courts have 
interpreted educational employees' rights to nondiscriminatory treat- 
merit and employers' obligations to ensure equal employment oppor- 
tunities. Specifically, protections against discrimination based on race, 
sex, national origin, religion, handicaps, and age are covered. Because 
of the range^volume, and complexity of the litigation in this area, the in- 
tent of this chapter is to identify applicable legal principles rather than to 
present a comprehensive analysis of all recent cases.* 

3 Racial Discrimination 
Claims of racial discrimination in educational employment have 
V** resulted in numerous lawsuits brought under the equal protection clause 
of the 14th Amendment and federal civil rights laws. The majority of the 
^ cases have involved hiring, promotion, job assignment, arid staff reduc- 

^ ^j^M. McCarthy is a professor of education and associate dean oj faculties at Indiana 
University. 
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tian practices that allegedly discriminate against minorities.* Also, the 
operation of affirmative action programs has resulted in claims of 
discrimination against the racial majority or so-called "reverse 
discrimination.* 

Hiring, Proration, and Job Assignment 

Many contra -sfcs involving hiring practices in the public sector 
have focused on p» e* ^tiisites to employment that eliminate a dispropor- 
donate percentage ■ -t nnorities from the applicant pool. The law is clear 
that a facially discriminatory racial classification, such as a government* 
al policy barring minorities from a certain position, violates the equal 
protection clause of the 14th Amendment unless justified by a compel* 
ling governmental interest. However, most allegations of racial 
discrimination in connection with prerequisites to public employment do 
not involve overt classifications; rather, they entail claims that facially 
neutral employment policies adversely affect minority employees. In 
such suits, aggrieved individuals must prove that they have been victims 
of purposeful discriminaton to gain relief under the equal protection 
clause. 

Public employers can defend a .constitutional charge of dis- 
criminatory intent by showing that the prerequisite to employment 
bears a rational relationship to a legitimate governmental goal. For ex- 
ample, in 1978 the U.S. Supreme Court affirmed a lower court's conclu- 
sion that a state's use of the National Teachers Examination for teacher 
certification and salary purposes satisfied 14th Amendment equal pro- 
tection guarantees because the test was used for the legitimate purpose of 
improving the effectiveness of the state's teaching force and was not ad- 
ministered with any intent to discriminate against minority applicants 
for certification. 3 The trial court was convinced that the test was valid in 
that it measured knowledge of course content in teacher preparation pro- 
grams. The court further reasoned that there was sufficient evidence to 
establish a relationship between the use of the test scores as a factor in 
determining teachers* placement on the pay scale and valid employment 
objectives such as encouraging teachers to upgrade their skills: 

Because of the difficulty in proving unconstitutional intent, plaintiffs 
alleging racial discrimination in employment recently have relied 
primarily on Title VII of the Civil Rights Act of 1964. Title VII pro- 
hibits employers with 15 or more employees, employment agencies, and 
' labor organizations from discriminating against employees on the basis 
of race, color, religion, sex, or national origin and covers hiring, promo- 
tion, and compensation practices as well as fringe benefits and other 
terms arid conditions of employment. 4 The law allows employers to im- 
pose hiring restrictions based on sex, national origin, or religion (but hot 
on race) if such characteristics are bona fide occupational qualifications. 




In challenges to facially neutral policies with a disparate Impact on 
groups protected by Title VII, proof of discriminatory Intent is not 
P cccssar > r ' After an initial inference of discrimination (prima facie case) 
is established, the burden shifts to the employer to prove that the policy 
is justified by a valid job necessity. In a Title VII disparate impact case, 
a rational or legitimate nondiscriminatory reason for the employment 
policy is insufficient to rebut an inference of discrimination , the policy 
must have a manifest relationship to the job. The Supreme Court has 
ruled that tests used as a prerequisite to employment that dispropor- 
tionately eliminate minority applicants most be validated as assessing 
ability to perform the specific jobs for whidi they are used. 5 

In a significant 1982 decision, the Supreme Court ruled five-td-fdur 
that prerequisites to employment or promotion with a disparate adverse 
impact on minorities violate : Title VII even though the "bottom line" of 
the hiring or promotion process results in an appropriate racial balance. 
While acknowledging that evidence of a nondiscriminatory work force 
S>5ht in some instajices assist an employer in rebutting a constitutional 
charge of intentional discrimination, the Supreme Court majority 
reasoned that where "an identifiable pass-fail barrier denies an employ- 
r ^ c _ n L_°PP9 rtumt y to a disproportionately large number of minorities 
and prevents them Jrom proceeding to the next step in the selection Lprb- 
cess,*jhatj)arrier musf be shown to be job-related to satisfy Title VII. 6 
^ c _ ma J orit y ^j 3 ^ mat Congress did not intend to give employers 
"license" to discriminate against some employees merely because other 
members of the employees' group are treated favorably. 

_ ** owcvcr > mc employer's burden of establishing a job necessity for 
policies with a disparate adverse impact is hot impossible to satisfy. In 
1981 the Fourth Circuit Court of Appeals found rib Title VII violation in 
connection with a school district's use of certification grades based on 
scores on _t_he National Teachers Examination to determine teachers' 
salaries. 7 Although the certification grades resulted in the denial of pay 
raises to a much larger proportion of black than white teachers, the ap- 
pellate court reasoned that the practice was justified by the job necessity 
of attracting well-qualified teachers arid encouraging self-improvement 
among low-rated instructional personnel. As discussed previously, this 
practice had already withstood constitutional challenge because Inten- 
tional discrimination was not established. 

In addition to challenges to facially neutral policies with a disparate 
impact on minorities, some employees have alleged that they have re- 
ceived discriminatory treatment because of their race or other protected • 
characteristic in violation of Title VII. Plaintiffs carry a heavier burden 
of proof in substantiating disparate treatment in contrast to disparate 
impact under Title VII. In disparate treatment cases, plaintiffs must 
produce proof of the employer's intent to treat individuals differently 
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relative to similarly si tuated members of another race, which is similar to 
the constitutional standard under the equal protection clause; 

To establish a prima facie case of disparate treatment in connection 
with hiring and promotion practices, the plaintiff must first demonstrate 
membership in a group protected by Title VII. Then the individual 
must show that he or she applied for and was qualified to assume the job 
sought and was rejected despite such qualifications. The individual must 
also produce evidence that the position remained open after the rejection 
and that the employer continued to seek applicants with the plaintiffs 
qualifications.* Once a prima facie case is established, the employer can 
rebut the inference of discrimination by articulating a non- 
discriminatory reason for the action. The burden of persuasion remains 
with the plaintiff to prove by a preponderance of evidence that the 
legitimate reasons offered are mere pretexts for discrimination. 

Courts have accepted employers' asserted nondiscriminatory reasons 
for denying employment or promotion to minorities and for other 
differentia] treatment if the individuals have not been certified or 
qualified for the positions sought or if the employment decisions have 
been based on quality of performance or other considerations unrelated 
to race.' However, minority plaintiffs have prevailed with evidence that 
the avowed nondiscriminatory reason was merely a pretext to mask 
discriminatory motive. For example, a black employee established a 
prima facie case of discrimination by establishing that a school district 
paid him less than his white counterpart for substantially equivalent 
work. The school district argued that the pay differential was based bh 
nondiscriminatory reasons related to differences in performance and job 
responsibilities. Bat the appeals court concluded from the testimony that 
the differential was based primarily on racial considerations. 10 

Claims of discrimination in hiring and promotion have been par- 
ticularly troublesome for the judiciary because of the subjective 
judgments involved. Courts tewe been reluctant to strip employers of 
their prerogative to base such decisions oh personality and other subjec- 
tive factors. Employers are hot required to accord preference to 
minorities if nonminority applicants are considered better or merely 
equally qualified for available positions. The employer has discretion to 
choose among candidates with similar credentials, provided that the 
decision is hot grounded in discriminatory motives. However, the 
judiciary also has recognized that "greater possibilities for abuse ... are 
inherent in subjective definitions of employment selection and promo- 
tion criteria* 1 because of the potential for masking racial discrimination. ■» 
Statistical evidence often plays an important role in establishing a 
prima facie case of racial bias in connection with hiring practices: An in- 
ference of disparate treatment can be established by evidence of gross 
statistical disparities between an employer's work force and the 
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availability pool or by evidence that minority employees have been 
confined primarily to a few schools with predominantly minority pupils. 
In 1982 the Fourth Circuit Court of Appeals ruled that if such a pattern 
or practice of employment discrimination is established, the burden of 
proof shifts to school authorities to rebut the discrimination charge.'* 
Acknowledging that the plaintiff usually retains the burden of proof in a 
disparate treatment case, the appeals court reasoned that a finding of 
either intentional discrimination or a recent pattern of discrimination in 
a school district warrants placing the burden of persuasion on the 
employer to justify challenged practices. 

Once unlawful discrimination is established in employment prac- 
tices, federal courts have broad discretion in ordering equitable relief. In 
addition to requiring Uiat victims of discrimination be hired, promoted, 
or reinstated in the next available positions, courts have awarded back 
pay to the date of die discriminatory act and have granted retroactive 
seniority under certain conditions to restore such employees to their 
"1^"' J 3 ' 3 ": 13 . However, bona fide seniority systems that are not 
negotiated or maintained with discriminatory intent are hot vulnerable 
to attack under Title VII f even though they may perpetuate the effects of 
past intentional discrimination. 14 

Because legal proceedings in discrimination suits often are quite 
I^PJf*?.! 8 ° m ?_ ™P'°y^ charged with discrimination in hiring have at- 
tempted to reduce their potential liability by remedying the alleged 
discriminatory practice before judicially ordered to do so. In 1982 the 
Supreme Court ruled that ah employer can limit the accrual of back pay 
liability under Title VII by unconditionally offering the claimant the job 
previously denied without the promise of retroactive seniority." The 
Supreme Court majority concluded that without such an opportunity to 
reduce back pay liability, employers would have no incentive to end 
discrimination through voluntary efforts when they have been accused of 
a discriminatory practice. Of course, if the employee ultimately wins a 
favorable Judicial ruling^ the court may award full compensation, in- 
cluding retroactive seniority. 

Affirmative Action and Reverse Discrimination 

The term •affirmative action" first was used in an Executive Order, 
issued by President Kennedy in 1961, to refer to a duty placed on 
employers to take steps to remedy past discrimination. There Is some 
sentiment that without affirmative action plans, including goals to in- 
crease the representation of women and minorities in the work force, the 
effects of prior discriminatory practices cannot be eliminated. However, 
affirmative action goals are often stated in terms of hiring percentages, 
which have been criticized as causing "reverse discrimination" or 
discrimination against the majority. Although affirmative action pro- 



grarhs arc 'directed toward women, the handicapped, arid certain cate- 
gories or veteransas well as toward racial arid ethnic minorities, most of 
the suits challenging such programs have focused on the preferential 
treatment of racial minorities. 

Some courts have upheld the constitutionality of affirmative action 
plans in connection with a finding of de jure segregation. For example, 
in 1982 the First Circuit Court of Appeals upheld an affirmative action 
plan as part of a desegregation order in the Boston school district, and 
the Supreme dourt declined to review the case. '* Under the plan, 
minorities must maintain 20% of the teaching positions regardless of 
their seniority: The court reasoned that without such a plan, the efforts 
in _ j*nwdying intentional discrimination in the school district 
would be eradicated through layoffs necessitated by declining 
enrollments. 

In contrast, in May 1983 the Sixth Circui t Court of Appeals reversed 
a federal district court's order that placed race over seniority in recalling 
teachers who had bceri released for financial reasons. >' The appeals court 
? I _ c !^_ t * ,at district court erred by imposing a quota of minority 
teachers (20%) that must be maintained by the Kalamazoo School 
District. Noting that racial hiring quotas per se are not improper to 
remedy a violation of students' constitutional rights, the court found that 
the school district had made a sustained good faith effort to recruit 
minority teachers to remedy the effects of prior segregation. The court 
concluded that "the record does not demonstrate that nullification of the 
seniority arid tenure rights of White teachers is necessary to vindicate the 
students' constitutional rights.*'* 

Even rriore controversial have been efforts to give employment 
preference to minorities in school systems that are not under court- 
ordered desegregation mandates. The judiciary has identified factors 
that should be evaluated in judging the constitutionality of voluntary 
affirmative action plans. These include the efficacy of alternative 
remedies, the envisioned duration of the plan, the relationship between 
the imposed percentage of minorities to be hired arid the racial composi- 
tion of the student population' 9 or the relevant work force, arid the 
availability of waiver provisions in the event that the quota is riot met. 
Affirmative jk^ion plans that are temporary, do riot exclude white 
c ^PL°y ccs J rom cons 'd«f ation for certain positions, arid are riot designed 
to maintain a rigid racial balance probably will survive judicial scrutiny , 
vv ^ l cv '^ cncc l ^ at sucn temporary preferential treatment is necessary to 
remedy the effects of past discriminatory practices.** 

Sex Discrimination 

Differential treatment of the sexes has a lengthy history, arid drily 
within the past few decades has such discrimination been legally 
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challenged. Traditionally, distinctions based on sex were rationalized by 
an attitude of "romantic paternalism," which the Supreme Court 
characterized in 1973 as placing women "riot on a pedestal but in a 
cage." 2 ' Until the 1970s, unequal treatment of male arid female 
employees was riot only prevalent, but also judicially sanctioned. 

During the past decade courts have recognized that the 14th Amend- 
ment prohibits invidious governmental discrimination based on sex as 
well as on other inherent traits. Although gender classifications are not 
considered "suspect" as are those based on race, the judiciary recently 
has required facially discriminatory sex classifications to be substantially 
related to important governmental objectives to satisfy equal protection 
mandates. 22 However, the mere disparate impact of a facially neutral 
law on men or women is not sufficient to abridge the equal protection 
clause without proof of unlawful motive, even if the adverse impact of 
the statute was foreseeable at the time it was enacted. 23 

As with claims of racial discrimination, the difficult burden of 
establishing unconstitutional motive has caused most plaintiffs in sex 
bias suits to rely oil federal statutory guarantees. Specifically, Title VII 
of the Civil Rights Act of 1964, the Equal Pay Act, arid Title IX of the 
Education Amendments of 1972 have been the base;: for most claims. A 
range of employment concerns has generated statutory sex bias sui ts, in- 
cluding conditions of employment, pregnancy- related policies, compen- 
sation practices, retirement benefits programs, arid sexual harassment. 

Conditions of Employment 

Most allegations of sex bias in educational eiriployirierit have been in- 
itiated by female plaintiffs contending that they have been treated un- 
fairly solely because of their sex in violation of Title VII. In these cases 
plaintiffs often have attempted to establish a prima facie case of sex 
discrimination by presenting both specific and general statistical data. 
Specific data relates to the individual's qualifications for the job (or pro- 
motion) that was denied allegedly for discriminatory reasons. General 
data is presented to establish that a prevalent pattern or practice of sex 
bias exists in the institution. The judiciary has recognized that general 
statistical data are particularly helpful in the academic context where 
many hiring and promotion decisions are highly subjective. However, 
female plaintiffs have not been able to establish a prima facie case of sex 
discrimination if the labor market data presented do not reflect the 
number of women actually qualified for the specific job in question. 
Also, statistical disparity data have been rejected where factors other 
than sex, which might account for the employment decision, have not 
been considered. 24 



2d 

8 



Educational employers have successfully rebutted a prima facie case 
of sex discrimination by showing that positions were filled by males who 
were better qualified than females who were rejected. In 1981 the 
Supreme Court farther declared that employers are hot legally obligated 
under Title VII to give preference to a female applicant when choosing 
between a male and female with similar qualifications." Also, employers 
na _ vc 1 P rcva ^ c< ^ showing that promotion decisions were based on fac- 
tors unrc ' atec ' to sex , Sutn as inadequate experience, scholarship, or per- 
formance. 26 

Plaintiffs have obtained relief for unlawful sex bias, however, if 
school authorities have been unable to articulate a nondiscriminatory 
reason for their actions. Title VII violations have been found with 
evidence that female applicants were better qualified For specific jobs but 
were rejected in favor of males because of stereotypic attitudes toward 
the capabilities of women. Courts similarly have awarded equitable 
relief where job advertisements have included the notation, "prefer 
men," or job descriptions have been specifically drafted to exclude 
qualified women. 

Even if the employer does produce a nondiscriminatory reason for 
the employment decision, the employee still might prove that the non- 
discriminatory reason is merely a pretext. For example, in 1979 the First 
Circuit Court of Appeals ruled that a female university professor 
established that the legitimate reasons offered for her denial of promo- 
tion ^ere pretext for sex bias. 28 Evidence indicated that the plaintiff 
had been compared to a "school marm B and in other ways judged on her 
^^J^^rJ^A™ 1 ? 4 ' Moreover, the court found that evidence of a 
general atmosphere of sex bias in the institution, although not proof per 
50 ?^A' SD ^ tc Jl catmcnt » cou W considered "along with any other 
CV 1^ CI1CC * >ca "_ n ? on mo " v e w in assessing whether the defendant's 
reasons were pretexts. 

In_ addition to Title VIFs prohibition against sex discrimination in 

employment^ sex bias in federally funded education programs can be 
challenged under Title IX of the Education Amendments of 1972^ While 
individuals have a private right to bring suit for injunctive relief under 
Title IX, the Act does not provide for personal remedies such as 
reinstatement and back pay. Instead, the sanction for a Title IX viola- 
tion is termination of federal funds to the program where noncompliance 
is substantiated. 

In June 1982 the Supreme Court settled a 10- year-old controversy 
when it ruled six-to-three that Title IX covers employees as well as 
students. 29 Acknowledging that the language of the Act does not express- 
ly include employees, the Court majority noted that there is no specific 
exclusion to that effect in the lew's list of exceptions. Also, the majority 
pointed out thai Congress did hot pass a resolution opposing the Title 
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IX employment regulations promulgated by the former Department of 
Health, Education and Welfare Furthermore, Congress has rejected 
several Bills that would have amended Title IX specifically to exclude 
employees. Although the Supreme Court endorsed the employment 
regulations, it held that Title IX is program specific in that it prohibits 
sex discrimination in educational programs directly receiving federal 
aid. 

The Department of Education waited to respond to over 200 com- 
plaints, pending resolution of the Title IX employment jurisdiction 
issue. Yet, there is still ambiguity as to the actual reach of the law 
because the Supreme Court did not define a federally funded educa- 
tional program. Lower courts recently have rendered conflicting opin- 
ions regarding whether "program" should be narrowly or broadly de- 
fined. 30 Even if the Supreme Court ultimately should endorse ail expan- 
sive interpretation of a federally funded program, the prospects for ag- 
grieved employees to gain relief under Title IX are hot particularly 
promising. The Supreme Court recently declined to review two deci- 
sions in which the Seventh Circuit Court of Appeals held that proof of 
discriminatory intent is required to establish a Title IX violation and 
that individuals cannot seek damages under the law. 51 Although Title IX 
has served as a catalyst fqr many schools and colleges to change biased 
policies, the law has hot yet posed a serious threat of sanctions for educa- 
tional employers whose practices discriminate on the basis of sex. 

Pregnancy-Related Policies 

Law suits alleging discrimination against pregnant employees have 
been initiated under federal and state constitutional and statutory provi- 
sions. Since pregnancy affects only women, disadvantages in employ- 
ment that accrue because of this condition have generated numerous 
charges of sex bias. Courts have been called on to address the treatment 
of pregnancy in disability benefits programs, in connection with leave 
and seniority policies, and as a basis for dismissing unwed female 
employees. 

The exclusion of pregnancy-related disabilites from employee dis- 
ability benefits programs elicited two Supreme Court rulings and stim- 
ulated congressional action in the mid-1970s. The Supreme Court ruled 
that the differential treatment of pregnancy in disability benefits 
packages does hot constitute sex discrimination and thus satisfies both 
the U.S. Constitution and Title VII. 32 The Court held that the classifica- 
tion involved is based on pregnancy, hot on sex, noting that Nonpreg- 
nant employees contain both men and women. However, jh 1978 Con- 
gress reacted to the Suplreme Court's interpretation of Title VII by 
amending the law specifically to prohibit employers from excluding 
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pregnancy benefits in comprehensive medical and disability insurance 
plans." As of 29 April 1979, all employers with disability programs were 
required to be in compliance with this provision. 

Maternity leave provisions also have been the source of considerable 
controversy. In 1974 the Supreme Court ruled that a school board 
policy, requiring teachers to take maternity leave at the beginning of the 
fifth month of pregnancy arid prohibiting them from returning to work 
until brie year after the birth of the child, created an irrebuttable 
presumption that teaching incompetency accompanies pregnancy and 
childbirth.* 4 The denial of an opportunity for individual teachers to 
refute such a presumption was found to abridge the due process clause of 
the 14th Amendment. More recently, the Fifth Circuit Court of Appeals 
ruled that a school board's maternity leave provisions violated Title VII 
by vesting discretion in the superintendent to determine when a teacher 
could return to work from maternity leave, while employees themselves 
determined when to return to work from sick leave. 35 The board defend- 
ed its policy as a business necessity, but the court ruled that there were 
less discriminatory alternatives to attain the district's fiscal objectives. 

However, the Ninth Circuit Court of Appeals upheld a mandatory 
pregnancy leave policy, requiring pregnant employees to go on leave no 
later than the beginning of the nin'h month, as a legitimate business 
necessity under Title VII. 3 * Recognizing the impaired physical condi- 
tion and abilities of teachers during the ninth month of pregnancy and 
the need to plan for teachers' absences, the court concluded that man- 
datory leave was necessary to attain administrative and educational ob- 
jectives of the district. The court also rejected a 14th Amendment attack 
°_ n P°fr c y_» reasoning that the provision did not impair the equal pro- 
tection clause and was not irrational or arbitrary in contrast to the fifth- 
month rule invalidated previously by the Supreme Court. But the ap- 
pellate court found that the school district's policy denying the use of ac- 
cumulated sick leave to pregnant teachers created a prima facie case of 
discrimination. This portion of the ruling was remanded for additional 
proceedings to ascertain if the school district could demonstrate a 
business necessity for denying such use of sick leave. Other courts 
similarly have rilled that differential treatment of pregnancy within sick 
leave provisions violates Title VII unless justified as a business 
necessity. 37 

In additiori to the use of sick leave for pregriancy-relared absences, 
employees often take unpaid leave if additional time off is needed to 
recuperate from childbirth or to care for the new infant. The Supreme 
Court has recognized that the denial of accumulated seniority upon 
return from such maternity leave violates Title VII. 3 * The judiciary also 
has held that school boards cannot exclude pregnancy leave while in- 
cluding other leaves in computing a teachePs probationary period 




toward the award of tenure and cannot otherwise discriminate against 
employee* because of their prior pregnancies in the calculation of 
seniority. » 

In some situations a teachePs pregnant status has been the basis for 
dismissal or nonrenewal. In 1979 the Fourth Circuit Court of Appeals 
found a Title VII violation where a school district had an unwritten 
policy that it would not renew the contract of any teacher who could riot 
commit to a full-year's service, and this policy had been applied only to 
pregnant teachers. «> Reversing the court below, the appellate court con- 
cluded that the pregnant plaintiff, whose contract had riot teen renewed, 
established a prima facie case of sex discrimination because of the 
disparate impact of the board's action oil women. The court remanded 
the <^ for additional proceedings to ascertain whether the board could 
justify its practice as a business necessity. 

Female employees have also relied bri Title VII as well as their con- 
stitutional rights to privacy arid equal protection of the laws in challeng- 
l J*& dismissals which have been based bri their unwed parenthood. In 
1976 the Supreme Court declined to review a case in which the Fifth Cir- 
cuit Court of Appeals held that a school board's rale prohibiting the hir- 
ing of parents of illegitimate children discriminated against women in 
violation of the equal protection clause.*' The appeals court rejected the 
school district's contention that the policy was rationally related to a 
legitimate governmental interest. The court did not find that unwed 
parenthood per se constitutes immorality or that the employment of 
unwed parents m a school setting contributes to the problem of pregnan- 
cies among high school girls. 

In 1982 the Fifth Circuit Court of Appeals ruled that if pregnancy but 
of wedlock js_a substantial or motivating reason for a public school 
tcac ^_ c ^ s ^' sm ' saa '» the 14th Amendment equal protection clause is 
violated.** The federal district court had upheld a teacher's dismissal, 
reason " 1 & t * iat immorality based on the teacher's pregnant unwed status 
was only one of the grounds for the discharge. Because the dismissal was 
based in part on insubordination for the teacher's failure to adhere to 
board policy in notifying the superintendent of her pregnancy, the 
district court concluded that there was a legitimate nondiscriminatory 
reason that justified the discharge. Rejecting this conclusion, the ap- 
pellate court recognized that a teacher's right to become pregnant out of 
wedlock is constitutionally protected and that the teacher carried her In- 
itial burden of substantiating that her unwed status was a motivating 
factor in the dismissal. The appeals court remanded the case for the 
district court to determine whether the school board could substantiate 
by a preponderance of evidence that the teacher would have been 
discharged in the absence of her unwed pregnancy. 
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Compensation 



A source of considerable legal activity has been the discrepancy be- 
tween mean wages For male and female workers. The Equal Pay Act of 
1963 (EPA) requires equal pay fbr males and females for substantially 
equivalent work. Under EPA, employers are allowed to differentiate in 
compensation based on 1) seniority, 2) merit, 3) productivity, or 4) any 
other factor not related to sex. Successful plaintiffs can be awarded back 
pay arid an additional equal amount in liquidated damages for willful 
discrimination. Most EPA cases have not involved school employees 
because the compensation of teachers and other school personnel is 
usually governed by^salary schedules. However, some pay differentials 
among male and female public school employees have been challenged 
under this Act. For example, courts have relied on EPA in striking down 
a "head of household" supplement for only male teachers and lower com* 
pensation for female coaches who perform substantially equivalent 
duties as male coaches.* 3 

To rebut a prima facie case of discrimination under EPA, an employ- 
er must do more than articulate a legitimate, nondiscriminatory reason 
for the action; evidence must be produced to substantiate that brie of the 
four prescribed exceptions applies to the wage differential. In order to 
establish willful discrimination under the Act, a plaintiff heed hot prove 
that the employer had an evil purpose in mind. A discriminatory act is 
considered willful if the employer acted in bad faith or did hot have 
reasonable grounds to believe that the salary differentials were in com* 
pliance with EPA. 44 

Despite the Equal Pay Act and comparable state statutory protec- 
tions, the gap has widened in recent years between men and women as to 
their mean salaries. In 1955 working women took home 64 cents for 
every dollar earned by their male counterparts, but by 1980 female 
workers earned only 59 cents For every male dollar. 4 * This increasing 
discrepancy is alleged to be caused by the Jact that employment is 
predominantly sex -segregated and "women's jobs" continue to be lower 
in status and pay than comparable jobs populated primarily by males. 
Thus women recently have relied on Title Vll in alleging sex discrim- 
ination because jobs of comparable worth in terms of skills, training, 
responsibility, and effort are not compensated equally. 

The application of Title VI! to sex-based discrimination in compen- 
sation has been controversial. When Congress added "sex" to the list of 
characteristics covered by Title VII, this action was accompanied by an 
amendment (the Bennett Amendment) stipulating that employers could 
differentiate in compensation under Title VII if the differential was 
authorized by the Equal Pay Act. Prior to 1981, some courts had rea- 
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g|«ri(rf that Title VII prohibits sex discrimination in compensation only 
|; involving unequal pay for substantially equivalent work, while Jftker 
^'courts had interpreted the Bennett Amendment as incorporating EPA's 
| affirmative defenses into T itfe VII, but not the equal work standard. « 
|f. Acrording to the latter position, Title VIFs protection against sex-based 

discrimination in employment compensation is broader than the Equal 

Pay Act. 

_ __!^ A^L** Supreme Court addressed the issue in Gunther v. 
County of Washington. In this i five-to-four decision, the Court established 
the precedent that Title Virs prohibition against sex bias in compensa- 
tion is not confined by the Equal Pay Act. The Court majority cau- 
tioned, however, that it was hot substituting a "comparable* work stan- 
dard for an "equaT work standard. It was simply extending Title VII 
coverage to claims beyond unequal pay for substantially equivalent 
work. The Court rejected the restrictive view of Title VII coverage 
because "a woman who is discriminatorily underpaid could obtain no 
relief — ho matter how egregious the discrimination might be — unless 
her employer also employed a man in an equal job in the same establish- 
ment^ at a higher rate of pay.*" The Court noted that an employer's 
Failure to adjust compensation based on the findings of its own job 
evaluation study can be used to substantiate a Title VII violation. 

The concept of comparable worth, which has been called the women's 
issue bt the Eighties, does not seem likely to receive judicial endorsement 
in the near future, given the massive economic implications. The Equal 
Employment Opportunity Commission (EEOC) announced in October 
1982 that it Joes not plan to take action on the 226 claims involving com- 
parable worm currently before it because the agency's authority in this 
area is unclear. Howe er, the Supreme Court's expansive interpretation 
of Title VlPs protection against sex bias in compensation is likely to 
cause employers to give greater attention to their justification for com- 
pensation differentials among jobs requiring comparable training, 
responsibility, skills, and effort. 

Retirement Benefits 

Differential treatment of men and women in retirement benefits pro- 
grams has created extensive debate. Unlike stereotypic assumptions on 
which many discriminatory employment policies have been based in the 
past, the generalization is true that women as a class have a longer life 
expectancy than men. Because of this fact, employers often have re- 
tpiredjvomen to pay more into a retirement program in order to receive 
the same benefits or have required equal contributions and provided 
lower benefits to retired women. 

In a significant 1978 decision, City of Los Angeles Department of Water v. 
Manhart, the Supreme Court struck down an employer's plan in which 
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women made a larger contribution than men to receive comparable ben- 
efits upon retirement. 48 The Court rejected the contention that in- 
dividuals were classified by longevity rather than sex, noting that gender 
was the only factor considered in predicting life expectancy. The Court 
found that to treat each individual female, who may or may not fit the 
generalization, as a class member fpr retirement benefits constituted sex 
discrimination in violation of Title VII. The Court, however, specifical- 
ly limited its ruling to employer-operated pension plans requiring un- 
equal contributions. 

However, Manhart left unresolved the legality of pension plans that 
require equal contributions but award unequal benefits for retired men 
and women. Oh 6 July 1383 the U.S. Supreme Court settled the issue 
by invalidating an Arizona retirement program that used sex-segregated 
actuarial tables in a deferred compensation plan. 4 * In Arizona Governing 
Committee v. Norm the Court majority agreed with the Ninth Circuit 
Court of Appeals that the plan violated Title Vti because on retirement 
female employees receive lower monthly annuity payments than male 
employees contributing the same amount. Rejecting the argument that 
relief was barred because Tide VII cannot be used to regulate the insur- 
ance business, the appeals court emphasized that it was not enjoining an 
insurance company from using sex-segregated annuity tables. Rather, it 
was barring an employer from contracting with an insurer to offer a 
fringe benefit which treats individuals differently because of their sex. 
The Supreme Court affirmed the lower court's order enjoining the state 
from applying sex-segregated tables to future contributions in calcu- 
lating benefits. However, the Court held that the bail is not retroactive; 
contributions made prior to the ruling may be subjected to the sex- 
segregated tables. 

Given the N&rfis ruling, the Teachers Insurance and Annuity 
Association and the College Retirement Equities Fund (TIAA-CREF) 
announced plans to convert to Unisex tables in calculating retirement 
benefits oh future contributions to the fund. 90 While women's advocacy 
groups are encouraged by recent developments, there is some disap- 
pointment that women hearing retirement will reap little benefit from 
the Norris ruling. Since only proactive relief was ordered, it may be 
more than forty years before the differential treatment of male^nd 
female employees in pension programs is totally eliminated. 

Sexual Harassment 

Charges of sexual harassment have presented particular problems for 
the judiciary. The term sexual harassment is generally used to refer to 
"repeated and unwelcomed advances, derogatory statements based on 
. . . sex, or sexually demeaning gestures or acts." 51 While sexual harass- 
ment is hot a recent phenomenon, case law in this area is in its infant 
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Initially, courts concluded that claims of sexual harassment were 
beyond the purview of Title VII. However, in the mid-1970s courts 
began interpreting Title VII as providing a remedy to victims of sexual 
harassment that results in adverse employment consequences such as 
termination, demotion, or denial of other benefits. Back pay and accom- 
panying employment benefits have been awarded in several instances 
where employers have hot successfully rebutted charges that an em- 
ployee has been terminated or otherwise discriminated against because 
of rejection of sexual advances. Employers also have Been found in viola- 
tion of Titte VII if they have failed to investigate employee's complaints 
of sexual harassment by supervisors, even if the supervisor's acts have 
violated company policy.** _ 

In a significant 1981 case, the Washington, D.C., Circuit Court of 
Appeals ruled that sexual harassment per se violates Title VII; an 
employee need not prove that the harassment resulted in penalty or loss 
of tangible job benefits,* 3 The appellate court found that improper sexual 
behavior toward female employees was a standard operating procedure 
in the plaintiffs office and that her complaints of harassment were not 
taken seriously. The court reasoned that proof that the harassing 
behavior had occurred was sufficient to establish a Title VII violation. 
This case suggests that the judiciary may become more willing to con- 
sider intangible as well as tangible losses in reviewing charges of sexual 
harassment. 

In 1980 the EEGC issued guidelines stipulating that sexual harass- 
ment violates Title VII if it is an explicit or implicit term or condition of 
employment, is Used as a basis for employment decisions, or has the 
"effect of unreasonably interfering with an individual's work perform- 
ance or creating an intimidating, hostile, or offensive working environ- 
ment."* 4 Thus the guidelines also indicate that the effect of sexual 
harassment on working conditions as well as on ah employee's status can 
be considered in Title VII cases. Under the guidelines, employers are 
responsible for sexual harassment of employees by supervisors, but hot 
for acts among co-workers unless the employer knew or "should have 
known" of the harassing behavior and failed to take "immediate and ap- 
propriate corrective action," Hundreds of sexual harassment charges 
have been filed with EEOC since the guidelines were adopted, and it 
seems likely that the number of Title VII lawsuits involving this issue 
will escalate during the coming decade. 

National Origin Discrimination 

Similar to claims of racial bias, allegations of discrimination based on 
national origin most often have been initiated under the equal protection 
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clause of the 14th Amendment or Title VII. Facially discriminatory 
policies generally have hot been at issue, Instead, plaintiffs usually have 
challenged their alleged disparate treatment based on national origin, 
and thus have carried the burden of proving discriminatory intent. In an 
illustrative case, the Ninth Circuit Court of Appeals ruled that even if a 
Mexican-American curriculum supervisor had been able to establish an 
inference of discrimination, the school board's evidence that the super- 
visor was not able to work well with other employees was sufficient to 
satisfy its burden of articulating a legitimate nondiscriminatory reason 
for nonrenewal of her contract. 55 A Michigan federal district court 
similarly found that there must be evidence of intentional discriminatory 
acts to establish a prima facie case of disparate treatment under Title 
VII; the lack of personnel policies and an affirmative action plan pertain- 
ing to the hiring of national origin minorities would not suffice.* 

Although most suits involving national origin discrimination have in- 
volved allegations of disparate treatment, the disparate impact criteria 
have been applied in some cases. For example, the Tenth Circuit Court 
of Appeals found that a prima facie case of national origin discrimina- 
tion was established by evidence that the employer had never promoted 
a Spanish-American employee coupled with the vague and subjective 
promotion criteria used. 57 The employer did riot rebut the prima facie 
case with adequate proof of a business necessity for the discriminatory 
promotion practices. However^ the court did hot find that the employer 
deliberately rendered the employee's working conditions so intolerable 
as to force the claimant to quit his job (constructive discharge). The 
plaintiff was thus entitled only to the difference between actual pay and 
the amount he would have made if selected as a foreman during the two- 
year period before he quit. 

While courts have strictly interpreted the procedural requirements 
for filing a Title VII claim, under certain circumstances a plaintiff might 
be entitled to an extension of the time limitation for filing a suit. Such an 
extension was considered appropriate where a foreign-born plaintiff was 
not aware of the potential discrimination accompanying his discharge 
until several months later when his "abolished" position was again 
filled. 58 However, a plaintiff cannot bring a federal discrimination suit 
regarding an issue that has already been litigated by the state judiciary. 
In 1982 the Supreme Court ruled that since a state court had found a 
claim of national origin discrimination meritless under state law, the 
plaintiff was barred from litigating the same issue under Title VII. » 

Related to allegations of discrimination based on national origin are 
challenges to citizenship requirements. In 1978 the Supreme Court re- 
jected a constitutional challenge to a New York education law denying 
teacher certification to individuals who are eligible for citizenship but 
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v> refuse to apply for naturalization. Recognizing that classifications based 
bri citizenship status (unlike those based solely on national origin) are 
not suspect, the Court applied the rational basis equal protection test. It 
concluded Jhat Jfie state's interest in attaining its educational goals was 
rationally related to the citizenship requirement for teacher certification; 
individuals who do not wish to apply for U.S. citizenship cannot ade- 
quately convey appropriate citizenship values to students. The Court 
declared that certain functions are "so bound up with the operation of the 
State as a governmental entity as to permit the exclusion from those 
^ nc ** ons °f *lt persons who have riot become part of the process of self- 
government."^ However, the Court has invalidated a law stipulating 
that only U.S. citizens can be hired in any competitive classified civil 
service positions. 61 

Religious Discrimination 

Individuals enjoy explicit constitutional protection against govern- 
mental interference with their religious freedom. The First Amendment 
to the U.S. Constitution prohibits Congress from enacting a law respect- 
ing the establishment of .religion or interfering with the free exercise of 
religious beliefs. These provisions have been made applicable to state ac- 
tion through the i4tfi Amendment (see chapter 3). 

The Supreme^Gourt has recognized on numerous occasions that 
while the freedom to believe is absolute, the freedom to act bri those 
beliefs is subject to reasonable governmental regulations. Accordingly, 
public educators cannot assert a free exercise right to conduct devotional 
activities in public schools or to proselytize students; the establishment 
clause prohibits ^such ( activities. Similarly, the free exercise clause does 
not entitle teachers to disregard a portion of the state-prescribed cur- 
riculum that conflicts with their religious views. 62 

Although school personnel cannot use the public school classroom as 
a forum to spread their faith, neither must they relinquish their religious 
^I^Ai 0 . a J co ^ t *°' 1 ^bf employment. Prerequisites to public employ- 
ment that entail a profession of religious faith abridge the First Amend- 
zn ? nt - ^ so » teachers have a free exercise right to abstain from certain 
school observances arid activities that conflict with their religious beliefs 
as long as such abstention does not impede the instructional program or 
the efficient operation of the school. For example, teachers have a First 
Amendment right to refrain from saluting the American flag and pledg- 
ing their allegiance, even though they cannot deny students the oppor- 
tunity to engage in these observances. 

Employee* are also protected from religious discrimination under Ti- 
tle VII. In the 1972 amendments to Title VII, Congress stipulated that 




, ; the protection against religious discrimination includes "all aspects of "% 
religious observance and practice, as well as belief, unless an employer 
demonstrates that he is unable to reasonably accommodate an 
employee's or prospective employee's religious observance or practice 
without undue hardship on the conduct of the employer's business." 64 
The EEOC has promulgated guidelines with suggested religious accom- 
modations such as accepting volunta* v substitutes and work-shift ex- 
changes, using flexible scheduling, and changing job assignments. 

Many controversies have arisen over the degree of religious accom- 
modations in work schedules required under Title VII. Although em- 
ployers are net required to make costly accommodations, in several 
cases educational employees have proven that requests for religious 
absences would not place undue burdens on the public_schbql. For ex- 
ample, in 1981 the Fourth Circuit Court of Appeals affirmed a federal 
district court's conclusion that the discharge of a teacher's a|de Tor 
absences to observe the seven-day convocation of the Worldwide Church 
of God violated Title VH. 65 However, the appellate court disagreed with 
the district court's holding that the aide was entitled only to back pay 
from the time of her discharge to the end of her one-year contract. 
Reasoning that Tith VII creates a substantive right to non- 
discriminatory treatment, the appeals court hejd that ^e plaintiff was 
entitled to back pay (mitigated by interim^arnings)Jrom the time of the 
discharge until a valid offer of reinstatement was made. The case was 
remanded with instructions for the district court to provide the school 
board the opportunity to demonstrate that the aide did not make rea- 
sonable efforts to obtain suitable employment to mitigate damages. 

In 1980 a New Jersey federal district court also concluded^ that 
religious absences were a "substantial motivating factor" in the dismissal 
of a teacher in violation of Title VII. 66 Finding that the absences created 
rib hardship for the school or students, the court ordered the teacher's 
reiristateriierit with back pay. But the court denied the teacher's request 
for compensatory arid punitive damages. The court was not persuaded 
that the teacher suffered mental and emotional distress or that the 
superintendent arid board acted with a malicious and wanton disregard 
for his constitutional rights. 

In addition to federal requireriierits, most states also have constitu- 
tional or statutory provisions protecting individuals from religious 
discrimination. Interpreting such a provision, the California Supreme 
Court ordered reinstate merit of a teacher who had been terminated for 
unauthorized absences for religious reasons. 67 The court held that the 
teacher was entitled to unpaid leave for religious observances since no 
evidence was presented that the teacher's absences had a detrimental 
effect on the educational, program. However, a Colorado appeals court 
upheld the dismissal of a tenured teacher for similar unauthorized 
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" loui absences, reasoning that his teaching duties had been ne- 
T ** e C0Urt ™M tot the termination was justified and did not 
viotate Colo^ indicated 
that the teacher's four unauthorized absences had interfered with the 
academic progress of his students and disrupted the management of .the 
school. 

While public school boards generally attempt to accommodate rea- 
sonable absences for religious reasons, paid leave need not be provided 
for this purpose. Indeed, paid leave tied specifically to religious obser- 
vances implicates the establishment clause. For example, in a New 
Jersey case, teachers were allowed to Use personal leave days for 
religious as well as other purposes, but the teachers association sought 
specific paid leave for religious observances 69 The state supreme court 
ruled that the establishment clause prohibits the school board from 
granting such religious leave, and therefore negotiations oyer this item 
would be unconstitutional. The court reasoned that if specific leave were 
designated for religious reasons, the nonreligious employee could never 
enjoy the proposed benefit. 

From litigation to date it appears that school authorities are expected 
to make reasonable accommodations to enable employees to practice 
their faith as long as the accommodations do not create substantial hard- 
ships for the school, significantly impede students* academic progress, or 
serve to advance religion. However, courts have recognized that the 
establishment clause precludes school boards from conferring special 
benefits on employees for religious reasons such as paid leave available 
only for sectarian observances. Also, a minimal impairment of em- 
ployee's free exercise rights may be required in public school settings to 
protect vulnerable children from religious inculcation. 

Discrimination Based on Handicaps 

Individuals are protected from discrimination based on handicapping 
conditions by the equal protection clause and various federal and state 
civil rights laws. The most extensive legal protections against employ* 
ment discrimination in this regard are contained in Section 504 of the 
Rehabilitation Act of 1973; thus, most recent litigation involving claims 
of employment bias against the handicapped have been initiated under 
this law. Section 504 provides in part that "no otherwise qualified handi- 
capped individual „ . shall, solely by reason of his handicap, be ex- 
^"^5^ t>rxi P^l^P 31 *? 11 L n » denied the benefits of, or be subjected to 
discrimination under any program or activity receiving Federal financial 
assistance.* 70 

The U.S. Supreme Court delivered its first opinion interpreting Sec- 
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tion 504 in 1979. In this case a licensed practical nurse brought suit after 
she was denied admission to a college program to train registered nurses. 
Her application was rejected because of her serious hearing deficiency, 
which the college asserted would prohibit her from participating in all 
aspects of the program and would pose a danger to her future work with 
patients. The Supreme Court concluded that Section 504 does hot com- 
pel an institution to ignore the disabilities of an individual of substantial 
^ modjry iSjwogram to enable a handicapped person to participate. 
Instead, Section 504 prohibits institutions from barfing ah otherwise 
qualified handicapped person "who is able to meet all of a program's re : 
quirements in spite of his handicap." 7 ' 

_ * n _ cm _P' o y mem cases i courts have reiterated that Section 504 re- 
quires reasonable accommodations only fdf handicapped persons who 
arc .9*?™* qualified. For example, a blind California teacher was uri- 
successful in challenging the school board's failure to appoint him to an 
administrative position because the board produced evidence that the 
plaintiff did not possess the requisite administrative skills or leadership 
experience for ah administrative job. 72 'The court rejected both equal 
protection and Section 504 claims, finding that the individual was hot 
otherwise qualified fdf an administrative position and that there was a 
rational basis for the board's decision. The court also rejected the asser- 
tion that the board's action violated due process guarantees by creating 
an irrebuttable presumption that blind persons were unqualified to serve 
as administrators; the board did hot impose a blanket bah oh hiring 
blind employees in leadership roles. Moreover, the court reasoned that it 
was permissible fdf the committee to inquire as to how the teacher would 
cope with his blindness in fulfilling administrative job responsibilities. 

However, handicapped individuals have successfully challenged em- 
ployment decisions with evidence that they are qualified for the job and 
have been discriminated against solely because of their handicaps. For 
example, the Third Circuit Court of Appeals held that a blind teacher 
was entitled to back pay arid retroactive seniority from the time she 
would have been hired, absent the school district's unlawful policy bar- 
ring disabled persons from taking an examination that was a prereq- 
uisite to employment." Since the suit was initiated before the effective 
date of Section 504, it was resolved on federal constitutional grounds. 
The appeals court conciiHed that the school district had violated due 
process guarantees by creating an irrebuttable presumption that blind- 
ness per se was evidence of incompetence. But the court denied the 
teacher's request for tenure to be granted, reasoning that the award of 
tenure should be based on the school district's assessment of the teacher's 
performance. More recently, a federal district court ruled that a school 
district's pre-employment inquiries about an applicant's prior mental 
problems were impermissible under Section 504 because the questions 
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IS?** 'J? 1 :?*^ to present fitiiess for the position of teacher's aide." 

^•■ f '. P 0011 * will review employment decisions carefully to ensure that 
handicapped persons are hot discriminated against solely because of 
their disabilities. A handicapped person is considered qualified if capable 
of performing the job with reasonable accommodations that do not pre- 
sent an undue business hardship. In evaluating the hardship imposed, 
courts consider the extent of the necessary accommodation and its ex- 
pense. Employers are not required to make substantial adjustments in 
working conditions to accommodate handicapped individuals or to hire 
disabled persons who are not qualified for the job, » 

Age Discrimination 

Age is distinct among attributes discussed in this chapter in that all 
individuals are subject to the aging process. Because of medical progress 
in prolonging life coupled with the post-World War H decline in birth- 
rates, the mean age of the American population has steadily climbed in 
recent years. This phenomenon has been accompanied by increasing 
public concern lor the problems associated with aging and by legislative 
enactments prohibiting age-based discrimination. Similar to allegations 
of race and sex bias, claims of employment discrimination on the basis of 
age have been initiated under both the equal protection clause and 
federal and state statutory protections. 

While the U.S. Supreme Court has not addressed an age discrimina- 
tion suit involving public school personnel, it has reviewed a constitu- 
tional challenge to a Massachusetts law requiring the retirement of 
uniformed police officers at age 50. 76 Noting that age is hot a suspect 
class and public employment is hot a fundamental right, the Court 
reasoned that the retirement policy heed only be rationally related to a 
legitimate state objective to satisfy equaJ protection mandates. The 
Court found that the retirement of police officers at an early age has a ra- 
tional relationship to the objective of protecting the public by ensuring a 
physically competent police force. 

In the school context, the Second Circuit Court of Appeals upheld a 
New York statute mandating teacher retirement at age 70 as having a 
rational basis.'' The court noted that teachers are under physical 
demands and further reasoned that the retirement statute advances the 
legitimate objectives of 1) allowing younger individuals and minorities 
to be hired, 2) bringing fresh ideas into the classrooms, and 3) 
facilitating the administration of pension plans by predictable retirement 
dates. Also, the Third Circuit Court of Appeals found that a teacher's 
24th Amendment rights were not violated by requiring her to retire at 
age 65 because all persons similarly situated were treated the same under 
the law. 7 * 



Hwever, the jJeventh Circuit Court of Appeals departed from the 
prevailing view in using the equal protection clause to strike down a 
school board's policy mandating retirement for public school teachers at 
age 65.^ The court concluded Sat Se mandatory retirement provision 
was not rationally related to the objective of eliminating unfit teachers. 
According to the court, competence should be judged on an individual 
basis, and a teacher's fitness to teach should not be assessed solely on 
age^ 

Although legislative enactments that classify individuals on the basis 
°A a ?^ ca _ n J w ^^_ c 9 ua ' Protection guarantees if rationally related to a 
legitimate governmental objective, in recent years plaintiffs have not had 
to rely on constitutional protections in challenging age-based employ- 
ment discrimination. In 1967 Congress enacted the Age Discrimination 
in Employment Act (ADEA), which prohibits employers, employment 
agencies, and labor unions from discriminating against employees bh 
the basis of age in hiring, promotion, and compensation. The Act was 
intended to eliminate arbitrary, irrational age barriers to employment so 
that employment opportunities can be based oh merit and ability. The 
protected category of employees includes persons age 40 to 70. The up- 
per limit was extended from 65 to 70 in an amendment to ADEA in 
1978, but there is ho upper limitation for federal employees. 80 Remedies 
for violations of ADEA include 1) injunctive relief, 2) offer of employ- 
ment or reinstatement, 3) back pay, and 4) liquidated damages where it 
is established that age discrimination was unlawfully motivated. Suc- 
cessful plaintiffs can also be awarded attdrhcys^fees. 

Age classifications can be justified under ADEA if age is a bona fide 
occupational qualification (BFOQ) necessary to the normal operation of 
a particular business: M An age-related BFO^permits ah employer to ad- 
mit that he has discriminated bh the basis of age, bu t to avoid any penal- 
ty." 81 Schools boards have successfully substantiated an age BFOQ for 
certain roles such as bus drivers. Because establishment of a BFOQ is an 
affirmative defense (in contrast to rebuttal of a prima facie case), the 
burden is on the employer to produce appropriate evidence. 

The substantive provisions of ADEA are almost identical to those of 
Title VI! of the Civil Rights Act of 1964, and the judicial criterh 
developed in Title VII cases are often applied to evaluate age- 
discrimination charges under ADEA. Most courts, including several 
federal appellate courts, have required a showing of discriminatory in- 
tent in ADEA cases, thus adopting the disparate treatment standard of 
review. Employers have been able to rebut a prima facie case of dis- 
parate treatment based on age by articulating nondiscriminatory reasons 
for dismissals, such as excessive tardiness, poor performance, or inabili- 
ty to relate to a supervisor,* 

However, in 1980 the Second Circuit Court of Aj-oeals ruled that 
plaintiffs could establish a violation of ADEA, regardless of motive, by 
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£v establishing that employment practices have a disparate impact on older 
employees." i n tHis case the defendant school board adopted a cost- 
cutting ^policy of preferentially hiring teachers with fewer than five years 
of experience. Evidence substantiated that over 92% of the state's 
teachers over 46 years of age had at least five years of experience, 
whereas only 62% of teachers under 40 had this much experience. The 
^ uri ^"ciaded that the policy with a disparate impact on teachers over 
40 had to be justified as a job necessity to satisfy ADEA. A Missouri 
federal district court applied similar logic in evaluating a prima facie 
case of age discrimination in connection with a university's policy reserv- 
ing a certain portion of faculty slots Tor nontenured professors. 8 * The 
court rejected the economic raticr ale offered in defense of this practice 
as an insufficient business necessity to justify the adverse impact of the 
policy on older professors. 

The U.S. Department of Labor ami several courts have interpreted 
ADEA as prohibiting age discrimination among employees within the 
protected age p«up. In other words, an employer cannot discriminate 
against employees who are 60 years old by preferring those who arc 45. 
For example, the ?irst Circuit Court of Appeals ruled that ah employee 
need hot show that he was replaced by a younger person outside the pro- 
tected age group to establish a prima facie case of discrimination under 
ADEA* 

The award of specified damages has been ordered where willful em- 
ployment discrimination based on age has been proven. Conflicting 
opinions have been rendered regarding whether employers can assert a 
good faith defense to avoid liquidated damages.* Courts also have 
differed as to whether victims of willful violations of ADEA are entitled 
to compensatory damages in addition to other types of relief. While 
several federal district courts have allowed stich damages to be assessed 
against employers, two federal circuit courts of appeal have disallowed 
damages for pain, suffering, arid emotional distress.'* Courts in general 
have hot allowed punitive damages, reasoning that Congress preferred 
liquidated damages in lieu of a punitive award. 

Several states have enacted antidiscrimination statutes that provide 
greater protections to employees than afforded by ADEA. For example, 
the Montana Human Rights Act has been interpreted as prohibiting 
employment decisions based on age unless age is directly related to job 
performance. This Act was held to prevail over a school board's man- 
datory retirement policy in the absence of evidence that the policy was 
necessitated by the nature of the job. The Nevada Supreme Court simi- 
larly ruled that a state university could not make hiring and retention 
decisions on the basis of age because of the state statute requiring all per- 
sonnel actions taken J>y state, county, or municipal departments, agen- 
cies, boards, or appointing officers to be based solely oil merit arid 
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fitness:* Also, jfie Iowa Supreme Court struck down a school board's at- 
tempt to dismiss a teacher who had attained age_65 and refused to retire 
in compliance with the school board's policy. The court reasoned that 
•age has nothing to do with fault" and, therefore, the discharge was not 
based on good cause. 90 

WitB the "graying of the American citizenry, lobbying efforts to 
secure additional protections and benefits for older employees seem 
destined to continue; And it seems likely that courts increasingly will be 
called upon to assess claims of age discrimination under state and federal 
laws. 

Conclusion 

Social scientists, legal scholars, public policymakers, and the 
American citizenry agree that employment discrimination is a serious 
problem in this nation, and educational institutions have not escaped the 
negative cbri%querices. In spite of general consensus that the elimina- 
tion of employment discrimination will benefit individuals and bur soci- 
ety, finding acceptable meahsto attain this goal has been extremely prob- 
lematic. Delineating the types oT prohibited discrimination and devising 
remedies to compensate victims of employment discrimination have 
proven to be awesome tasks^ All three branches of government have 
been involved in efforts to clarify the individual's protections against 
discrimination in the work force md [employers' obligations to eliminate 
biased practices. Yet, despite numerous legislative acts arid an escalating 
bexjy of complex : judicia|ruling^, many questions pertaining to discrimi- 
nation in employment remain unanswered. 

Even though the law governing employment discrimination is still 
evolving, there are certain principles that public employers can use to 
guide their daily actions; For example, hiring policies that facially 
discriminate on the basis of sex, national origin, age, or religion should 
be used on/yjf justified as essential for the particular jobs, and facially 
discriminatory classifications bawd on race should never be imposed. 
Prerequisites t tc » employment that disproportionately discriminate 
against certain i classes of employees should riot be used unless such 
prerequisites are valid measures of ability to perform the job. Promo- 
tion, compensation, and job-assigrirrierit decisions should be based on 
objective assessments of employees' qualifications, performance, length 
of service, etc., and riot bri employees' class membership, Beliefs, or 
other attributes unrelated to the job. If an employer cannot justify an 
employment decision bri legitimate nondiscriminatory grounds, equi- 
table relief should be provided to restore the employee who has been the 
victim of discrimination to his or her rightful place. 

However, employers do riot have to hire, promote, or give other 
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special benefits to unqualified individuals merely because of their 
H membership in a protected group Indeed, it is a disservice to hire ah uh- 
^ qualified black or female or to place a handicapped person in a role that 
cannot be performed adequately because of a disability. Such action is 
the antithesis of fundamental fairness, perpetuates erroneous stereotypes 
when the unqualified individuals ultimately fail, and may subject the 
employer to a "reverse* discrimination suit. 

__ _S° n,e °f ^ e most troublesome issues arise in situations where em- 
ployees are currendy at a disadvantage because of prior discrimination. 
Mere membership in a class that has been historically discriminated 
against should not catapult an individual into a preferred position; but 
without some special consideration, the lingering effects of past 
discrimination may never be eradicated. Employers are faced with the 
difficult task of ensuring that victims of past employment bias are "made 
whole," while at the same time protecting legitimate business interests 
and safeguarding the rights of the majority to equitable treatment. Tem- 
porary preferential treatment of racial and ethnic minorities, women, 
and the handicapped in hiring uid personnel reduction practices may be 
necessary in some situations to compensate for past discriminatory acts. 

Educational employers would be wise to ask themselves the following 
questions in making employment decisions: 

^^..WrtaR restrictions based on sex, national origin, age, or 
religion bona fide occupational qualifications? 

2. Are prerequisites to employment valid indicators of success in 
the specific jobs for which they are used? 

3. Is there a legitimate business necessity for policies that adverse- 
ly affect certain classes of employees? 

4. Are questions used in job interviews directly related to the can- 
didate's ability to perform the job? 

5* Are hiring, promotion, compensation, and job-assignment de- 
cisions based on considerations that relate to qualifications, 
merit, and performance, rather than stereotypic assumptions? 

^' ^_P l ^8 I,at ^^ J^^J'k* any other temporary disability in 
terms of sick leave, seniority, and disability benefits? 

7. Rave reasonable accommodations been made to enable qual- 
ified handicapped employees to perform adequately? 

8. Have reasonable accommodations been made to the religious 
beliefs of employees? 

9. Have precautions been taken to ensure that current practices do 
not perpetuate the effects of past discrimination? 

10. Are employment policies and internal grievance procedures 
well publicized to all employees? 

If the above questions can be answered affirmatively, school districts and 
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school officials arc likely to avoid legal liability when particular employ- 
ment practices are challenged. Moreover, by taking steps to reduce 
employment discrimination, the public's interest in ensuring a compe- 
tent educational work force will be advanced. 
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